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District Judge.

McM LLI AN, Circuit Judge.

Janes Phillips (hereinafter Phillips) and his wife, Regina Phillips
(together plaintiffs), appeal froma final order entered in the United
States District Court! for the Western District of Mssouri dismssing
their state law clainms against Ford Mtor Conpany (Ford), including
Phillips' claimpursuant to Mbo. Rev. Stat. § 287.780 that Ford unlawfully
di scrimnated against him for exercising his rights under the M ssouri

Wrkers' Conpensation Law, Mb. Rev. Stat. 8§ 287.010-.975. Phillips v. Ford
Mbtor Co., No. 94-

*The Honorable Adrian G Duplantier, United States
District Judge for the Eastern District of
Loui siana, sitting by designation.

The Honorable Fernando J. Gaitan, Jr., United States District
Judge for the Western District of M ssouri.



0632-CVv-W2 (WD. M. May 1, 1995) (order granting notion to dismss). For
reversal, plaintiffs argue that the district court erred in disnissing the
conplaint and, alternatively, M. Rev. Stat. 8§ 287.780, as applied by the
district court, violates either the United States Constitution or the
M ssouri state constitution. For the reasons stated bel ow, we nodify the
district court's order and affirmthe order as nodifi ed.

Backgr ound
Phillips was diagnosed in 1985 with carpal tunnel syndrone resulting
from repetitive work perforned in his enploynent with Ford. He had

corrective surgery in 1986. Ford provided workers' conpensation coverage
for Phillips' surgery and a disability settlenment. Phillips continued to
wor k for Ford.

In early 1993, Phillips began experiencing pain simlar to that which
he suffered in 1985. On February 19, 1993, he went to the Ford conpany
doctor, who referred himto a specialist, Dr. WIliam Benson. Dr. Benson
di agnosed Phillips with arthritis and recommended fusion surgery. Dr.
Benson al so opined that the injury was work-related. Dr. Benson forwarded
his di agnosis and recommendation in witing to Ford. Ford placed Phillips
on nedical leave. Phillips then filed a workers' conpensation claimfor
paynment of nedical treatnent, including the surgery recommended by Dr.
Benson. Ford refused to pay for the treatnent on grounds that the injury
was not work-rel ated

Dr. Benson perforned the fusion surgery in March 1993. The surgery

was partially covered by Phillips' personal nedical insurance carrier, wth
the uncovered portion charged to Phillips personally. I n August 1993
Phillips was released to perform light duty work. Ford refused to pay

wor kers' conpensation tenporary total disability benefits for the interim
period of March 1993 to August 1993. Phillips applied to have Ford's
deni al of workers



conpensation benefits reviewed by an admnistrative |aw judge of the
di vi sion of workers' conpensation (the Division), which is within the
departnent of |abor and industrial relations of the state of M ssouri.?
See Mb. Rev. Stat. 88 286.110, 287.450-.490.

While continuing to pursue admnistrative review of his workers'
conpensation claim Phillips, along with his wife, Regina Phillips, filed
the present lawsuit in Mssouri state court on My 25, 1994. Their
conplaint sets forth the following three counts: (Count |) Phillips' claim
of retaliation and discrinmnation pursuant to Mb. Rev. Stat. § 287.780,
al | egi ng severe econonic hardship, enotional and nental distress, and
aggravation of his injuries; (Count Il) Phillips' request for punitive
damages; and (Count 111) Regina Phillips' claim of loss of consortium
Joi nt Appendix at 10-15 (petition for damages). On June 30, 1994, Ford
removed the case to the federal district court for the Western District of
M ssouri, pursuant to 28 U S. C. 88 1441 and 1446, citing diversity of
citizenship as the basis for the district court's original jurisdiction.?
On Cctober 26, 1994, the followi ng docunents were filed with the district
court: Ford's nmotion to dismiss; plaintiffs' opposition to Ford' s notion
to dismss; and Ford's reply to plaintiffs' opposition. On Novenber 17,
1994, Ford filed "suppl emental suggestions" in support of its notion to
di smi ss.

2Phillips' application for admnistrative review of his
wor kers' conpensation claim was pending before the division of
wor kers' conpensation at the tinme plaintiffs filed their brief in
the present case. Brief for Appellants at 7.

SActually, the district court |acked renmoval jurisdiction by
operation of 28 U S C. 8§ 1445(c) (civil action in state court
ari sing under workers' conpensation |aws of that state may not be
renoved). See Hunphrey v. Sequentia, Inc., 58 F.3d 1238, 1244-47
(8th Gr. 1995 (Hunphrey). However, plaintiffs failed to tinely
nove for remand.




In support of its notion to disniss, Ford asserted, anobng other
things, that Phillips had not stated a claim of unlawful discrimnation
under Mo. Rev. Stat. § 287.780, even assuning the facts alleged in the
conplaint. Section 287.780 provides:

No enpl oyer or agent shall discharge or in any way
di scrim nate agai nst any enpl oyee for exercising any of
his [or her] rights under this chapter [the M ssouri
VWor ker s’ Conpensati on Law, Mb. Rev. St at .
8§ 287.010-.975]. Any enployee who has been di scharged
or discrimnated against shall have a civil action for
damages against his [or her] enployer.

The district court granted Ford's notion to dismss. Phillips v.
Ford Mbtor Co., No. 94-0632-CV-W2 (WD. Mb. May 1, 1995). The district
court expl ai ned:

Plaintiff has cited no legal authority for his
proposition that the denial of nedical and disability
benefits constitutes an act of discrimnnation. The
court finds that to construe the denial of nedical
benefits as retaliation or discrimnation would open the
door for every clainmant who is denied benefits to avoid
the admnistrative review of such clainms required by
M ssouri VWor ker s’ Conpensation Law. Ther ef or e,
plaintiff's claimof retaliation and di scrimnation nust
be di sm ssed.

Id. at 2. Regarding Phillips' claimof intentional infliction of enotiona
di stress* and Regina Phillips' claimof |oss of consortium the district
court further opined:

Because plaintiff's claimis recognized as a claim
under the jurisdiction of the Division of Wrkers'
Conpensation, Mssouri courts have held that M ssouri
Wor kers' Conpensation |aw al so provides the exclusive
remedy for clains of intentional infliction of enotional

“Al t hough there is no distinct claimof intentional infliction
of enotional distress set forth in the conplaint, the district
court apparently inferred such a separate claim from the
all egations set forth in Counts I and Il of the conplaint.
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distress attributed to defendant's failure to pay

plaintiff['s] nedical expenses. Wod v. Union Elec.
Co., 786 S.wW2d 613, 615 (M. C. App. 1990).
Accordingly, plaintiff['s] claim of i ntentiona

infliction of enotional distress is also disn ssed.

Additionally, plaintiff Regina Phillips' claimof
| oss of consortium is dependent upon Janes Phillips'
clains of retaliation, discrimnation, and intentional
infliction of enotional distress. Because these clains
have been di sm ssed, the |loss of consortium cl ai m nust
also fail.

Slip op. at 2-3. The district court entered judgnent in favor of Ford, and
plaintiffs appeal ed.®

SAfter plaintiffs filed their notice of appeal, Hunphrey was
published. |In Hunphrey, we reversed the district court's denial of
the plaintiff's notion for remand of his clai mbrought pursuant to
Mb. Rev. Stat. § 287.780, which had been renoved by the defendant
under 28 U. S.C. 8§ 1441(b). 58 F.3d at 1239-40, 1247. W held in
Hunphrey that the plaintiff's 8§ 287.780 claim arose under
M ssouri's workers' conpensation |aws and therefore, by operation
of 28 US C 8§ 1445(c), the district court |acked renoval
jurisdiction over the case regardless of whether it presented a
federal question or there was diversity of citizenship. 1d. at
1244-46 & 1245 n. 8. Plaintiffs in the present case thereafter
moved in this court to dismss this appeal for |ack of subject
matter jurisdiction and for remand to state court. |In response,
Ford argued that plaintiffs were not entitled to remand at such a
| ate stage because they had failed to nove for remand within 30
days of the renoval and thus waived their claimof |ack of renoval
jurisdiction. Accord Wllianms v. AC Spark Plugs, 985 F.2d 783 (5th
Cir. 1993) (in case renoved from state court to federal district
court, the plaintiff lost on the nerits in a bench trial and then
moved for a remand to state court on grounds that the case had been
i nproperly renoved under 8 1445(c); her notion for remand was
deni ed because she had failed to nove for remand within 30 days of
the renoval and the district court would have had original
jurisdiction based upon diversity of citizenship if the plaintiff
had filed in federal court). On Septenber 22, 1995, this court
denied plaintiffs' notion to dismss the appeal and for renmand to
state court. Phillips v. Ford Mtor Co., No. 95-2381 (8th Cr.
Sept. 22, 1995) (order entered by clerk at the directions of the
court).
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Di scussi on

Dismissal of plaintiffs' clains

Plaintiffs first argue that the district court erred in granting
Ford's notion to dismiss their conplaint, focusing particularly on
Phillips' claimthat Ford discrimnated against him for exercising his
rights under the Wrkers' Conpensation Law, in violation of M. Rev. Stat.
8§ 287.780. Plaintiffs maintained in their brief and at oral argunent that
the i ssue of whether an enployee may bring a discrimnation claimunder
8§ 287.780, based upon his or her enployer's denial of workers' conpensation
benefits, is an issue of first inpression. They argued that no court had
ever specifically ruled out the possibility of recovering damages on such
a theory. However, after the present appeal was briefed and argued, the
M ssouri Court of Appeals decided Felts v. Ford Mdtor Co., 916 S.W2d 798
(Mo. C. App. 1995) (Felts), involving facts and issues which are
strikingly simlar to those presented in the case at bar. In Felts, an

enpl oyee and his wife sued his enployer in Mssouri state court alleging
that the enployer had violated his rights under Mbo. Rev. Stat. § 287.780
by denyi ng wor kers' conpensation benefits and thereby causing, anong ot her
t hi ngs, aggravation of his injuries, pain and suffering, econom c hardship,
nmental and enotional distress, and the wife's | oss of consortium |[d. at
799-800. The state trial court disnissed the action, noting that the
Di vision had exclusive original jurisdiction over the plaintiffs' clains.
Id. at 800. On appeal, the plaintiffs argued that the allegations of their
conplaint were sufficient to state a cause of action. 1d. The M ssouri
Court of Appeals disagreed, however, and held that (1) the conplaint did
not satisfy all four elenents of a discrimnation claim under M. Rev.
Stat. § 287.780, id. at 802-03, and (2) to the extent the plaintiffs were
seeking a renedy based directly or indirectly upon the enployer's deni al
of workers' conpensation benefits, their clains were subject to the
excl usive rights and



renedi es provided in the state's workers' conpensation |aws and |ikew se
were within the exclusive original jurisdiction of the Division, id. at
803.

In the present case, plaintiffs argue that the allegations in their
conplaint state a claim under M. Rev. Stat. § 287.780 because: (1)
Phillips was an enployee of Ford at the tine he suffered a work-rel ated
injury; (2) he exercised his rights under the workers' conpensation | aws
by filing a workers' conpensation claim seeking paynent for nedica
treatnent; (3) Ford discrinmnated against him by denying him those and
ot her requested benefits; and (4) a causal connection existed between
Phillips' claimfor nedical coverage and Ford's denial of benefits. Wile
plaintiffs concede that the Division has exclusive original jurisdiction
to decide whether a particular injury is conpensable under the Wrkers'
Conpensation Law, they contend that their clains do not fall within that
category because "M. Phillips is nmaking no claim that the on-the-job
infjury was itself the cause of the enotional and econonic injuries for
which he is seeking conpensation under this suit, but rather that those
damages resulted from Ford's post-accident actions." Brief for Appellants
at 14. They further contend that their clains survive because they are not
seeki ng the workers' conpensation benefits thensel ves, but consequenti al
damages that flow from Ford's refusal to pay those benefits. [|d. at 16.

In response, Ford argues that plaintiffs failed to state a claim
under Mb. Rev. Stat. § 287.780 because the denial of workers' conpensation
benefits is not, as a matter of law, discrimnatory conduct. Ford further
argues that the nere allegation of a denial of benefits notivated by
retaliatory intent does not, in and of itself, establish a claim under
8§ 287.780. If so, Ford argues, every denial of workers' conpensation
benefits could be characterized as retaliatory. Consequently, the workers
conpensation admini strative process could be circunvented whenever benefits
are deni ed, even where the source of the dispute is the



enpl oyee's right to receive benefits under the terns of the Wrkers'
Conpensation Law. Thus, Ford argues, it should not matter how plaintiffs
in this case have characterized their clains; as long as their clains arise
out of the allegation that Ford wongfully denied workers' conpensation
benefits, those clains are subject to the exclusive rights and renedi es
provi ded under the M ssouri Wrkers' Conpensation Law. Finally, as a
matter of statutory intent, Ford argues, it could not have been the
M ssouri legislature's intent to create parallel renedies and | egal avenues
for seeking relief based upon the exact sanme wongful conduct (i.e., the
deni al of workers' conpensation benefits), particularly in light of the
specific | anguage of Mb. Rev. Stat. § 287.120.° W agree.

W begin our analysis with the observation that the district court's
order does not indicate whether the basis for the disnmissal was Fed. R
Gv. P. 12(b)(1) (lack of subject matter jurisdiction) or Fed. R Cv. P
12(b)(6) (failure to state a claim, both of which were asserted by Ford
in the district court. 1In either case, our review of the dism ssal is de
novo. Upon de novo review, we hold that Phillips failed to state a claim
under Mb. Rev. Stat.

6Section 287.120 provides in pertinent part:

1. Every enployer subject to the provisions
of this chapter shall be liable, irrespective of
negligence, to furnish conpensation under the
provi sions of this chapter for personal injury or
death of the enployee by accident arising out of
and in the course of his [or her] enploynent, and
shall be released fromall other liability therefor
what soever, whether to the enployee or any other
per son.

2. The rights and renedies herein granted to
an enployee shall exclude all other rights and
remedi es of the enployee, his wfe, her husband,
parents, personal representatives, dependents,
heirs or next kin, at common | aw or otherw se, on
account of such accidental injury or death, except
such rights and renedi es as are not provided for by
this chapter.
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8§ 287.780 (Count | of the conplaint) and, in all other respects, the
district court |acked subject matter jurisdiction to consider plaintiffs'
cl ai ms.

Section 287.780 provides that a civil action for danages may be
brought where an enpl oyer discharges or in any way discrininates agai nst
an enpl oyee for exercising his or her rights under the M ssouri Wrkers
Conpensation Law. |n Hansone v. Northwestern Cooperage Co., 679 S.W2d
273, 275 (Mb. 1984) (en banc) (Hansone), the M ssouri Suprene Court noted
"[t]he action authorized by this statute has four elenents: (1) plaintiff's

status as enpl oyee of defendant before injury, (2) plaintiff's exercise of
a right granted by Chapter 287, (3) enployer's discharge of or
discrimnation against plaintiff, and (4) an excl usive causal relationship
between plaintiff's actions and defendant's actions.”" 1In the present case,
Phillips did allege that, while enployed by Ford, he exercised his rights
under the workers' conpensation laws by filing a claimfor nedical benefits
based upon an apparent work-related injury. He further alleged that Ford
di scrimnated against him by denying him nedical and tenporary total
disability benefits, and "requiring" himto use his own nedical insurance
to pay for his surgery. He also alleged that Ford engaged in these
purported acts of discrimnation "solely because he exercised his rights
under the M ssouri Wrker's Conpensation Law." Joint Appendix at 11-13
(plaintiffs' petition for damages).

We hold, however, that Phillips' allegations are insufficient to
state a cause of action under Mb. Rev. Stat. § 287.780 because an enpl oyee
who relies upon his or her claim for workers' conpensation benefits to
satisfy the second el enent under Hansone cannot then rely upon the deni al
of that very claimas the basis for alleging "discrimnation" to satisfy
the third el enent. In other words, an enployer's denial of workers'
conpensation benefits -- even if wongful -- cannot, as a matter of |aw,
constitute the type of wongdoing that the statute was designed to address.
See



Felts, 916 S.W2d at 802-03. It would be illogical to construe M. Rev.
Stat. 8§ 287.780 in a manner that would allow every cl ai nant who has been
deni ed workers' conpensation benefits the right to bring a civil action in
state court. Such a construction would undo the effect of Mb. Rev. Stat.
8§ 287.120, which provides that the rights and renedies granted by the
M ssouri's Wrkers' Conpensation Law exclude all other rights and renedi es
of the enployee, and it woul d render neaningl ess the Division's exclusive
original jurisdiction. W therefore hold that Phillips failed to state a
claim under 8§ 287.780 and the district court therefore did not err in
di smissing that claim?’

In all other respects, this case is nothing nore than an effort to
obtai n conpensatory and punitive damages arising, albeit indirectly, out
of Ford's denial of workers' conpensation benefits. Therefore, plaintiffs
remaining clains are within the exclusive original jurisdiction of the
Division. See State ex rel. Standard Register Co. v. Mummert, 880 S.W2d
925, 926-27 (Mb. C. App. 1994) (enployee alleged, pursuant to 8§ 287.780,
that his enployer's inproper delay in authorizing surgery prevented him

fromneeting the enployer's guidelines and he was di scharged for exercising
his rights under the Wrkers' Conpensation Law, the M ssouri Court of
Appeal s held that the trial court erred in failing to dismss the action
because the case necessarily required adjudication of an issue under the
Wrkers' Conpensation Law and was within the exclusive jurisdiction of the
Dvision); Wley v. Shank & Flattery, Inc., 848 SSW2d 2, 4 (M. C. App.
1992) (workers' conpensation

'Ford al so argues that Regina Phillips cannot assert a | oss of
consortiumclaimpursuant to Mbo. Rev. Stat. 8 287.780 because that
provision only refers to clainms by an "enpl oyee" against his or her

enpl oyer. W note that Regina Phillips' loss of consortiumclaim
was not brought pursuant to Mo. Rev. Stat. 8§ 287.780, but if it
were, it would fail for the same reasons that Phillips' § 287.780

claimfails. Thus, we need not consider Ford's suggestion that an
i njured enpl oyee's spouse can never bring a claimunder M. Rev.
Stat. § 287.780.
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| aws provide exclusive renedy for clainms arising out of alleged w ongful
refusal to provide workers' conpensation coverage for surgery).
Specifically, as to Phillips' claimof intentional infliction of enotional
distress, the question of original jurisdiction was addressed and deci ded
in Wood v. Union Elec. Co., 786 S.W2d 613, 614-15 (Mb. C. App. 1990)
(Wod). In Wod, the plaintiff sued his enployer in Mssouri state court,

claimng intentional infliction of enotional distress resulting from a
deni al of workers' conpensation benefits. In affirmng the trial court's
di smssal for lack of subject matter jurisdiction, the Mssouri Court of
Appeal s expl ai ned "[s]ince exclusive jurisdiction over the underlying work-
related injury claimis vested in the Division of Wirkers' Conpensation

8§ 287.510 affords plaintiff a renmedy to resolve any dispute over
defendant's alleged failure to pay the nedical expenses." [|d. at 615

accord Houston v. Aetna Cas. & Sur. Co., 701 S.wW2d 207, 208 (Mb. Ct. App.
1985) (affirmng dismssal of claimof intentional infliction of enptional

di stress on grounds of both |ack of subject matter jurisdiction and failure
to state a claim. As to Regina Phillips' loss of consortiumclaim she
is also bound by the jurisdictional constraints inposed by § 287.120 ("The
rights and renedies herein granted to an enpl oyee shall exclude all other
rights and renedies of the enployee [and] his wife . . . at common | aw or

ot herwi se, on account of such accidental injury or death, except such
rights and renedies as are not provided for by this chapter." (Enphasis
added.)). See Felts, 916 S W2d at 803 ("The loss of consortiumclaimalso
fails. . . . Just as M. Felts' claim falls within the scope of the
[ Wor kers' Conpensation Law], it follows that Ms. Felts['] claim nust

too.").

In sum to the extent plaintiffs have asserted any viable clains in
this action, their rights and renedi es nust derive exclusively fromthe
M ssouri Workers' Conpensation Law and are within the exclusive origina
jurisdiction of the Division. See id. at 802-03. The district court
therefore did not err in
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dismssing Phillips' claimof intentional infliction of enptional distress
and Regina Phillips' claimof |loss of consortium insofar as the dism ssal
was Wit hout prejudice, because the district court |acked subject matter
jurisdiction to consider those clains.

Constitutionality of the statute

Plaintiffs also argue, inthe alternative, that 8§ 287.780, as applied
by the district court violates their state and federal constitutional
rights. They first rely on the so-called "open courts provision" of the
M ssouri Constitution, Art. |, 8 14, which provides that "the courts of
justice shall be open to every person, and certain renedy afforded for
every injury to person, property or character, and that right and justice
shall be adm nistered without sale, denial or delay." This provision has
been interpreted to guarantee M ssouri citizens "the "right to pursue in
the courts the causes of action the substantive |aw recognizes.'" Powell
v. Anerican Mdtors Corp., 834 S.W2d 184, 191 (M. 1992) (en banc) (quoting
Mahoney v. Doerhoff Surgical Servs., 807 S.W2d 503, 510 (M. 1991) (en
banc)).

W hold that plaintiffs have not established a violation of the open
courts provision because, to the extent they may have a cause of action
recogni zed by the substantive law, their right to obtain a renedy is
adequately protected by the adnministrative review and appeal s process
avai |l abl e under the Wrkers' Conpensation Law. See Goodrum v. Asplundh
Tree Expert Co., 824 S.W2d 6, 9-10 (M. 1992) (en banc) (Goodrunm) (cited
in Felts, 916 S.W2d 798, 803).

Plaintiffs also contend that their federal and state constitutiona
right to procedural due process has been violated because the district
court "depriv[ed] them of their opportunity to be heard at trial on the
nerits of their claimagainst Ford under
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§ 287.780, and the opportunity to nmake a submi ssible case on that claim"
Brief for Appellants at 36.

Plaintiffs' due process argunent is without nerit. Phillips is not
bei ng deprived of the opportunity to be heard on his § 287.780 claim that
opportunity has been afforded in the present case. The right of due
process does not nean that every clai mnust proceed to trial. Mreover,
to the extent that plaintiffs have raised clains in this civil action which
shoul d have been raised in their admnistrative action before the D vision
t hey have not been deni ed an opportunity to be heard. " Due process does
not necessarily nean judicial process.'" Goodrum 824 S.W2d at 10
(quoting Percy Kent Bag Go. v. Mssouri Commn on Human Rights, 632 S. W 2d
480, 485 (Md. 1982) (en banc)).

Finally, plaintiffs argue that their federal and state constitutiona
right to equal protection has been viol ated because they have been forced
to bear "econonic and enptional costs" as a result of Ford's alleged
systematic and wongful denial of workers' conpensation benefits. W
di sagr ee.

To begin, Ford's private actions are not subject to equal protection
scrutiny. Medical Inst. of Mnn. v. National Ass'n of Trade & Tech. Schs.
817 F.2d 1310, 1312 (8th Cir. 1987) (private action, no nmatter how
egregi ous, cannot violate the equal protection guarantee of the United

States Constitution). To the extent plaintiffs' equal protection argunent
is directed at the adm nistration of Mssouri's Wrkers' Conpensation Law,
plaintiffs have not shown that they are nenbers of a constitutionally-
protected suspect or quasi-suspect class (they nerely identify with a group
of individual s who have been deni ed benefits). Nor have they all eged that
a fundanental right has been infringed. Accordingly, because plaintiffs
have failed to assert any legal or factual basis for finding Mssouri's
wor kers' conpensation schene
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unreasonable in light of the state's legitinmate |legislative goals, their
equal protection argunment is neritless.

Concl usi on

The order of the district court is nodified to provide that the
di smissal of the conplaint, except for Phillips' § 287.780 claim is
Wi t hout prejudice; otherwise, for the reasons stated above, the district
court's order is affirned

A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCU T.
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